Filed 12/13/01
NOT TO BE PUBLI SHED

California Rules of Court, rule 977(a), prohibits courts and parties from citing or relying on opinions not certified for

publicafion or ordered published, except as specified by rule b). This opinion has nofbeen certified Tor publication or
ordered published for purposes of rule 977.

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

(San Joaqui n)

THE PEOPLE, C035609
Plaintiff and Respondent, (Super. Ct. No. SFO077501A)
V.
CEORGE BROCGKS,

Def endant and Appel | ant.

A jury convicted defendant CGeorge Brooks of vehicul ar
burglary (Pen. Code, 8 459; undesignated section references are
to the Penal Code) and receiving stolen property (8 496, subd.
(a)). In bifurcated proceedings, the trial court found true six
prior prison terns (8 667.5, subd. (b)) and a strike prior
(88 667, subds. (b)-(i), 1170.12).

The court sentenced defendant to state prison for an
aggregate term of seven years [upper termof three years for
vehi cul ar burglary, doubled for the strike prior, a concurrent

three-year term doubled, for receiving stolen property, one




year for one prior prison term and the other prior prison term
enhancenents were stricken for sentencing purposes only].

Def endant appeals. He contends (1) insufficient evidence
supports his conviction for vehicular burglary, (2) section 654
applies to his sentence for receiving stolen property, and (3)
the trial court erroneously instructed the jury in the | anguage
of CALJIC No. 17.41.1. W shall nodify the sentence to provide
for a stay pursuant to section 654 of the sentence for receiving
stol en property and otherwi se affirmthe judgnent.

FACTS

Wil e on patrol about 1:30 a.m on July 21, 1999, Paulino
Vivero, a patrol driver at the Oakwood Apartnents conplex in
St ockt on, observed defendant standing next to the passenger door
of a parked 1966 Ford Ranchero. The passenger door was open.
Anot her person was |ying across the seat. Vivero saw novenent
bet ween def endant and the person inside the Ranchero. Vivero
drove up to the Ranchero, got out of his patrol car and
approached defendant. Defendant | ooked at Vivero and started
wal ki ng in the opposite direction and kept wal ki ng despite
Vivero's repeated orders to stop. Vivero al so asked def endant
as he wal ked away why he had a car speaker in his hand.

Def endant did not answer. P.B., defendant’s 16-year-old nephew,
who was in the Ranchero, was taken into custody.

Wi | e anot her security officer detained P.B. for the
police, Vivero searched for defendant and found hi mon a nearby
street carrying the speaker. Defendant also had a bulge in the

front of his clothing. Vivero watched defendant wal k towards a



house, remain out of sight for a mnute, and then return enpty-
handed. Wen Vivero ordered defendant to stop and asked about

t he speaker, defendant responded that he had not done anyt hi ng.
Def endant opened his jacket and showed he had not hi ng.

Def endant asked whether Vivero would let himleave if he
returned the speaker. Vivero replied that it was between

def endant and the police. Vivero demanded identification but
def endant cl ai med he had none. Defendant wal ked towards the
house and returned with the speaker which he set down on the
ground saying, “Here, man, can | go?” Defendant then handed to
Vivero a wall et containing the identification of Jerry Brown who
owned the Ranchero. After police arrived and arrested

def endant, Vivero went to the house and found a stereo and a CD
hi dden in the bushes.

The evening before the burglary, Brown had left his wall et
cont ai ni ng about $80 in the gl ove box of the Ranchero. Wen he
par ked t he Ranchero, he rolled up the wi ndows, attached a
| ocking bar fromthe steering wheel to the brake pedal, and
| ocked the doors. The next norning, Brown found part of the bar
on the ground next to the Ranchero, one door was unl ocked and
the stereo, speakers, his wallet and cash were all m ssing.

P.B. testified at defendant’s trial. P.B. clainmed that he
entered the unl ocked vehicle, took the stereo, speakers and
wal I et, wal ked to the corner where defendant was talking to
wonen, and asked defendant to hold the itens for himw thout

expl ai ni ng where he obtained the itens other than saying the



itens belonged to his girlfriend. Wen P.B. reentered the car
to take another piece of the stereo, Vivero detained him

P.B. was inpeached with two unrel ated robberies. On two
occasions, P.B. took bicycles by force or fear. P.B. denied
telling an officer the night of his arrest that he and def endant
had gone to steal speakers and that defendant acconpani ed hi m
for the sole purpose of helping himif he got into trouble.

Def endant testified in his own defense. He went | ooking
for P.B. because he had not cone hone. Wen defendant found
P.B., he told P.B. it was tinme to go hone. P.B. explained that
he woul d as soon as he retrieved sone itens fromhis girlfriend.
P. B. wal ked away and defendant stood at a corner talking to two
wonen. P.B. returned and handed to defendant a speaker and a
wal | et. Defendant again told P.B. it was tinme to go hone. P.B
said he would as soon as he retrieved the rest of his
bel ongi ngs. After finishing his conversation with the two
worren, defendant | ooked down the street and saw P.B. in a car
Def endant wal ked up to a tree to urinate and called to P.B. that
it was tinme to go. Defendant denied that he was standi ng next
to the car when Vivero drove up. Defendant wal ked away from
Vi vero because defendant had been urinating and he did not want
to get caught exposing hinmself. Al though he saw P.B. had been
det ai ned, defendant continued wal king not wanting to interfere
and be charged with obstructing justice. Defendant denied that
P.B. solicited his help in burglarizing the Ranchero. Defendant
deni ed knowi ng that the property he was hol ding for P.B.

bel onged to soneone el se.



In rebuttal, Stockton Police Oficer Raquel Betti testified
that she interviewed P.B. at juvenile hall on July 21, 1999.
P.B. explained that he went to the area intending to break into
cars, that his uncle, defendant, agreed to go with him and that
def endant said he would not help in the theft but would help
P.B. get out of trouble if he ran into problens. P.B. then
deni ed breaking into any cars although found in possession of a
stereo face.

DI SCUSSI ON
I

Def endant contends that insufficient evidence supports his
conviction for vehicular burglary in that there was insufficient
evi dence of his specific intent to facilitate, pronote or
encourage P.B.’s burglary of the Ranchero. He cites the fact
that he nerely wal ked away rather than ran away and that Vivero
di d not hear defendant say anything to P.B. when Vivero
approached in the patrol car. He clains this evidence was
consistent with his testinony that he did not aid or advise P.B
and was nerely a bystander. Defendant further cites P.B.’s and
his own testinony that defendant provided no assistance. This
contention is frivolous on this record; sufficient evidence
supports defendant’s conviction for vehicular burglary.

As applicable here, the elements of vehicular burglary are
“[1. A person entered an autonobil e when the doors were | ocked;
and] [T1] . . . [T] 2. At the tine of the entry, the person
had the specific intent to steal, take, and carry away someone

el se’s property and intended to deprive the owner pernmanently of



his or her property.” (CALJIC No. 14.58; In re Young K. (1996)
49 Cal . App. 4th 861, 863.)

“A person aids and abets the [commission] . . . of a crine
when he or she, [f] 1. Wth know edge of the unlawful purpose
of the perpetrator and [f] 2. Wth the intent or purpose of
commtting or encouraging or facilitating the comm ssion of the
crime, and [9Y] 3. By act or advice aids, pronotes, encourages
or instigates the comm ssion of the crinme.” (CALJIC No. 3.01;
People v. Prettyman (1996) 14 Cal.4th 248, 259.)

Know edge and intent can be inferred fromcircunstantia
evidence. (8 21, subd. (a); People v. Kwok (1998)

63 Cal . App. 4th 1236, 1245; People v. Falck (1997) 52 Cal . App. 4th
287, 299; People v. Buckley (1986) 183 Cal.App. 3d 489, 494-495.)

An intent to facilitate the acts of the perpetrator may be
formed “* prior to or during “conm ssion” of that offense.’
[Citations.]” (People v. Mntoya (1994) 7 Cal.4th 1027, 1039;
Peopl e v. Beeman (1984) 35 Cal.3d 547, 558-559.)

Def endant cites and then distinguishes People v. Frye
(1985) 166 Cal . App.3d 941 (Frye) and People v. Mrga (1969)

273 Cal . App. 2d 200 (Mbrga).

In Frye, the defendant was convicted of residentia
burglary for aiding and abetting, that is, acting as a | ookout.
The def endant had been standi ng outside the honme. When the
police arrived, he ran to the back where he could warn the
person inside the home. Arrested and searched, officers found a
knife and flashlight on the defendant’s person. (Frye, supra,

166 Cal . App. 3d at pp. 945-948.)



In Morga, the defendant was convicted of residentia
burglary for aiding and abetting, that is, acting as the getaway
driver and | ookout. (Morga, supra, 273 Cal.App.2d at pp. 201,
203, 208.)

Unli ke the defendant in Frye, defendant argues he had no
burglary tools, nmerely wal ked away, and did not warn P.B.

Unli ke the defendant in Mrrga, defendant argues he did not
transport P.B. to the scene. Qher evidence supports the jury’'s
concl usi on that defendant encouraged and facilitated the

of f ense.

Viewi ng the evidence in the |ight nost favorable to the
j udgnment (People v. Johnson (1980) 26 Cal.3d 557, 576; accord,
People v. Menro (1995) 11 Cal.4th 786, 861), defendant was seen
standi ng next to the open passenger door and P.B., defendant’s
16-year-ol d nephew, was |ying on the seat of the Ranchero. The
security guard saw sonme unidentified item pass between the two
[“] saw novenent. | didn’t see actually, you know, the stuff,
but 1 seen, you know, novenment of their hands. At that tine, |
couldn’t tell what was happeni ng, what they were taking out.”].
When approached, defendant wal ked away carrying a car stereo
speaker. Defendant also had a bulge in the front of his
clothing. He refused to halt when ordered to do so and failed
to answer when asked about the speaker. He carried the speaker
to a |l ocation where other car stereo equi pnent was | ater found.
He further denonstrated a consciousness of guilt by offering to
return the speaker in exchange for the security guard letting

def endant | eave. The owner of the Ranchero testified that the



vehi cl e had been | ocked, a car club attached fromthe steering
wheel to the brake pedal and the wi ndows rolled up. P.B. told a
detective at juvenile hall that he had planned to go to the park
to steal itens fromcars and that defendant knew of his purpose.

Contrary to defendant’s cl ai motherw se, the evidence
rai sed nore than a nmere suspicion. (People v. Rednond (1969)
71 Cal.2d 745, 755.) Further, despite defendant’s protestations
ot herwi se, he was not nerely at the scene of a crine. (See
Peopl e v. Durham (1969) 70 Cal.2d 171, 181; People v. Canmpbell
(1994) 25 Cal. App. 4th 402, 409; People v. H Il (1946)
77 Cal.App.2d 287, 293.) His relationship with the perpetrator,
hi s nephew, and his conduct during the offense (standing at the
open passenger door, taking an itemfromP.B. and then wal ki ng
away hol ding a car stereo speaker and obviously carrying ot her
itens under his clothes) and after the offense (wal ki ng away
despite orders to stop and failing to answer the question why he
had a car speaker in his hand which denonstrated a consci ousness
of guilt) show that he aided and abetted the offense. (See
Peopl e v. Canpbell, supra, 25 Cal.App.4th at p. 409; see al so
People v. Bolin (1998) 18 Cal.4th 297, 326; People v. Turner
(1990) 50 Cal.3d 668, 695.)

Suf ficient evidence supports defendant’s conviction.

I

The court inposed the upper termof three years, doubled
for the strike prior, for vehicular burglary and a concurrent
t hree-year term doubled, for receiving stolen property. The

court reasoned that “the concealing in this case was separate



fromthe burglary situation. That is, there was a break between
the burglary and the act of concealing the stereo, a separate
act of conduct.” Defendant contends the trial court erred in
failing to stay the sentence on the receiving count pursuant to
section 654. The Attorney Ceneral concedes that the trial court
erred. W accept the concession.

Section 654 provides, in relevant part, as foll ows:

“(a) An act or onmission that is punishable in different
ways by different provisions of |aw shall be punished under the
provi sion that provides for the |ongest potential term of
i mprisonnent, but in no case shall the act or om ssion be
puni shed under nore than one provision. ”

“Whet her a course of crimnal conduct is divisible and
therefore gives rise to nore than one act within the neani ng of
section 654 depends on the intent and objective of the actor.

If all of the offenses were incident to one objective, the

def endant nmay be puni shed for any one of such of fenses but not
for nore than one.” (Neal v. State of California (1960)

55 Cal.2d 11, 19; accord, People v. Latinmer (1993) 5 Cal.4th
1203, 1216.)

The recei pt and conceal nent of the property stolen fromthe
Ranchero were with the sanme intent and objective of the
vehi cul ar burglary. (See People v. Allen (1999) 21 Cal.4th 846,
865-867; People v. Carr (1998) 66 Cal.App.4th 109, 114.)

The trial court erred in inposing a concurrent termand in

failing to stay the sentence for receiving stolen property



pursuant to section 654. W shall nodify the judgnment
accordingly.
11

Citing his state and federal constitutional right to a jury
trial and freedom of speech, defendant contends the trial court
commtted prejudicial error in giving CALJIC No. 17.41.1.
Specifically, he clains the instruction “exert[ed] a chilling
effect on the deliberations.” He asserts the instruction is
“usel ess” and “a renedy in search of a nonexistent problem?”

The Attorney General responds that no error occurred and that in
any event, defendant has failed to denonstrate prejudice. W
concl ude any error was harnl ess.

The trial court instructed the jury in the | anguage of
CALJI C No. 17.41.1 as follows:

“The integrity of a trial requires that jurors at all tines
during their deliberations conduct thenselves as required by
these instructions. Accordingly, should it occur that any juror
refuses to deliberate or expresses an intention to disregard the
| aw, or to decide the case based on penalty or punishnent, or
any other inproper basis, it is the obligation of the other
jurors to inmedi ately advise this Court of the situation.”

Currently the instruction is pending review before the
California Suprenme Court (People v. Taylor (2000) 80 Cal.App.4th
804, review granted Aug. 23, 2000, S088909; People v. Engel man
(2000) 77 Cal.App.4th 1297, review granted April 26, 2000,
S086462) .

10



Recently, this court held that any error in instructing in
t he | anguage of CALJIC No. 17.41.1 is not reversible per se but
is subject to harm ess error analysis under the standard of
Chapman v. California (1967) 386 U S. 18 [17 L.Ed.2d 705].
(People v. Mdlina (2000) 82 Cal.App.4th 1329, 1332, 1335-1336
(Mblina).) OQur Supreme Court denied reviewin Mlina on
Novenber 29, 2000.

Def endant asserts that Mlina is inapplicable in that he
“does not argue that the challenged instruction infringed on any
right to jury nullification, but rather that by exerting a
chilling effect on the jury' s free exchange of ideas during
del i berations, the instruction denied himthe right to a fair
jury trial” as guaranteed by the state and federal
constitutions. He argues it is “inpossible to determ ne the
extent to which [the instruction] may have stifled one or nore
of the jurors in naintaining an unpopul ar position or voting his
or her conscience.” Defendant is sinply wong. The defendant
in Mlina argued that the instruction “invites jurors in the
maj ority to coerce holdout jurors into agreeing with the
maj ority and intrudes into the deliberative process.” (Mlina,
supra, 82 Cal.App.4th at p. 1335.)

Assumi ng CALJIC No. 17.41.1 should not have been given, any
error was harm ess beyond a reasonabl e doubt. (Mdlina, supra,
82 Cal . App.4th at pp. 1332, 1335-1336.) The jury deliberated
about two hours [approximately 4:00 p.m to 4:15 p.m on
March 16, 2000, then 9:30 a.m to 11:05 a.m on March 17, 2000]

and there was no indication of any holdout jurors or a

11



deadl ocked jury. The instruction sinply had no effect
what soever on the jury. W reject defendant’s specul ation that
the instruction had the effect of chilling discussions. As we
said in Molina, “There is no warrant for that viewon this
record.” (ld. at p. 1336.)
DI SPCSI TI ON

The sentence for receiving stolen property is nodified to
provi de for a stay pursuant to section 654. The trial court is
directed to prepare an anended abstract of judgment accordingly
and to forward a certified copy to the Departnent of

Corrections. As nodified, the judgnment is affirned.

MCORRI SON , J.

We concur:

SI M5 , Acting P.J.

DAVI S , J.
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